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In the text, "DCO Document Reference" refers to the DCO document reference number as
shown on the documents on the Portishead Branch Line (MetroWest Phase 1) project page on
the PINS website.

In cases where a document appears twice and there are two DCO Document Reference
numbers, (for example, the AGVMP which appears twice as standalone DCO Document
Reference number 8.12 and as ES Appendix 9.11, DCO Document Reference 6.25), we have

used the DCO Document Reference for the standalone document.
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4.3

INTRODUCTION

This Statement of Common Ground ("SoCG") has been prepared by North Somerset District
Council ("the Applicant") and Bristol City Council in its capacity as Local Planning Authority
("BCC") to set out the areas of agreement and disagreement between the parties in relation to
the Development Consent Order ("DCO") application for the Portishead Branch Line
(MetroWest Phase 1) ("the DCO Scheme") based on consultation to date. In stating its
position to BCC and working to agree the issues raised, the Applicant has consulted with
Network Rail Infrastructure Limited ("NRIL") given its interest in the DCO and anticipated role

in the delivery and operation of the DCO Scheme.

This SoCG comprises an agreement log which has been structured to reflect topics of interest
to BCC in relation to the application for the DCO Scheme, and matters raised by the Examining
Authority and responded to by the Applicant (supported by NRIL) and BCC during the course
of the DCO Examination. Topic specific matters agreed and not agreed between BCC and the

Applicant are included.

SCHEME OVERVIEW

The Applicant has applied to the Planning Inspectorate ("PINS") for a DCO to construct the
Portishead Branch Line under the Planning Act 2008 ("the Application"). The Application was
made on 15 November 2019 under reference TR040011 and was accepted for examination on
12 December 2019. The Examination opened on 19 October 2020 and is scheduled to close
on 19 April 2021.

The DCO Scheme will provide an hourly (or hourly plus) railway service between Portishead
and Bristol Temple Meads Railway Station, with stops at Portishead, Pill, Parson Street and

Bedminster.

The DCO Scheme comprises the Nationally Significant Infrastructure Project ("NSIP") as
defined by the Planning Act 2008 ("the 2008 Act") to construct a new railway 5.4 kilometres
long between Portishead and the village of Pill, and associated works including a new station
and car park at Portishead, a refurbished station and new car park at Pill and various works

along the existing operational railway line between Pill and Ashton Junction where the DCO
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Scheme will join the existing railway. Ashton Junction is located close to the railway junction

with the Bristol to Exeter Mainline at Parson Street."

The Application has been accompanied by an Environmental Statement ("ES") because the

DCO Scheme is classified as EIA development in the EIA Regulations 20172.

MATTERS OF INTEREST TO BRISTOL CITY COUNCIL IN THE DCO SCHEME

BCC supports the principle of the DCO Scheme, as described in its policy BCS10 "Transport

and Access Improvements'.

As BCC is the Local Planning Authority for the area in which part of the DCO Scheme lies —

the remainder being within the North Somerset District Council ("NSC") authority area — BCC
has a particular interest in the DCO Requirements. Applications to discharge a number of the
Requirements will be made to BCC, and therefore a key area for agreement is the process by

which those applications are made by the Applicant and dealt with by BCC.

BCC is both a Local Planning Authority and a Local Highway Authority, and therefore highway
impacts associated with the construction and operational phases of the DCO Scheme are of
particular interest. Matters including the highway access to the Clanage Road compound, and
works on and around Winterstoke Road, have been raised during the DCO Scheme
consultation and further explored during the course of the DCO Examination. BCC and the
Applicant are working towards a separate highway works agreement to set out the protocols
for the approval and delivery of those highway works outlined in the draft Order.

The environmental considerations of the DCO Scheme have also been a focus for BCC's
input. This includes the ecological impacts, such as tree loss and replacement, and flood risk
and mitigation measures in the Clanage Road compound area. BCC has also given due
consideration to the relationship of the DCO Scheme and the wider landscape in the authority

area, in particular in the area around the Clifton Suspension Bridge.

Further details of the key areas of interest to BCC are set out in the Relevant Representations,

reproduced in Section 7.

" Please refer to Schedule 1 of the draft Order (DCO Document Reference 3.1) for more detail.
2 The Town and Country Planning (Environmental Impact Assessment) Regulations 2017
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OVERVIEW OF ENGAGEMENT

Introduction

This section briefly summarises the consultation that the Applicant and has had with BCC. For
further information on the consultation process please refer to the Consultation Report (DCO
Document Reference 5.1).

Pre-application

The Applicant has engaged with BCC on the DCO Scheme during the pre-application process,
both in terms of informal non-statutory engagement and formal consultation carried out
pursuant to Section 42 of the 2008 Act.

The Applicant has had regular and constructive engagement with BCC throughout the pre-
application process on both a formal and an informal basis. The Applicant adopted a multi-
stage approach to formal consultation which has allowed the DCO Scheme proposals to
evolve iteratively through the Applicant's consideration and regard for BCC's input, in keeping
with the (former) Department for Communities and Local Government (DCLG) Pre-Application
Guidance (2015). This has meant that BCC's responses meaningfully contributed to the

development of the proposals in the DCO Scheme.
The formal consultation was carried out in three main stages:

(a) "Stage 1 Consultation", from 22 June 2015 to 3 August 2015 (pursuant to Section
47 only);

(b) "Stage 2 Consultation", from 23 October 2017 to 4 December 2017; and

(c) "Additional Stage 2 Consultation" at several different points following Stage 2

Consultation.

A full account of the Applicant's pre-application engagement with BCC is contained in the
Consultation Report (DCO Document Reference 5.1).

Post-application

Following the submission of the Application on 15 November 2019, the Applicant has
continued to engage with BCC and progressed the substantive matters that are recorded in

this document.

BCC's Relevant Representation is set out in section 7 of this SoCG alongside the Applicant's

response.



6.4 Overview of key issues raised in Relevant Representation and at Section 42
consultation

6.4.1 When formally consulted during the Section 42 consultation, BCC raised the following key

issues:

(@)
(b)

(c)

(d)

Air quality monitoring, modelling and impacts of road traffic;

Requested further information regarding geology, hydrogeology, ground conditions and

contaminated land;

Landscape and visual impacts including how the Clanage Road compound will affect

views; and

Transport, access and Non-Motorised Users ("NMU") including drainage design and the

Construction Traffic Management Plan ("CTMP").

6.4.2 Outside of the formal consultation process BCC raised the following key issues:

(@)

(f)

(9)

Supported re-use of materials on site;
Construction working hours;

Impacts of highways works at Winterstoke Road and the surrounding area, including the
scope for a highway works agreement with Bristol City Council in its capacity as Local
Highway Authority ("LHA") for this area of the DCO Scheme;

Clanage Road compound site access/ highway safety;
Ashton Vale Road level crossing and Barons Close level crossing;

Site operations including protection of watercourses and processes for engagement with

the LHA on movement of abnormal loads;

Further requests for information regarding geology, hydrogeology, ground conditions and

contaminated land;
Materials and waste including in respect to layout of compounds;

Assessment of tree loss in relation to BCC's policy and need for appropriate mitigation;

and



() Flood mitigation at the Clanage Road compound.

6.4.3 The following section sets out BCC's Relevant Representation (made following publication of
the acceptance of the Application pursuant to Section 56 of the 2008 Act) and the Applicant's
responses. The Relevant Representation as submitted is available on the Application project
pages here: https://infrastructure.planninginspectorate.gov.uk/projects/south-west/portishead-

branch-line-metrowest-phase-1/?ipcsection=relreps&relrep=39270.

6.4.4 Section 8 onwards provides detail on the matters raised by BCC during the course of the DCO
Scheme consultation, along with those issues raised by the Examining Authority during the
course of the DCO Examination and which have been the subject of further discussion
between the parties to this SOCG. Section 8 also sets out the actions taken by the Applicant in

response to the issues raised, and whether the matter is agreed or remains to be agreed.






RR-001 | Transport The points below largely accord with our Transport issues are set out in detail with points
(3) representations made during the Section 42 which are agreed and not yet agreed in the SoCG
Consultation, which are included within the in section 16.
Applicant’s Consultation Report:
Transport, including the proposed highway
improvements on Winterstoke Road and
management of Construction Traffic.
RR-001 | Ecology and Ecology and biodiversity, in particular the loss of Ecology and Bio-diversity issues are set out in
4) Biodiversity trees within Bristol and the potential impact on detail with points which are agreed and not yet
designated sites including: the Avon Gorge agreed in the SoCG in section 12.
Woodlands SAC; the Severn Estuary SPA; and
Severn Estuary Ramsar site.
RR-001 | Flood Risk Flood risk, in particular the requirement for flood Flood Risk Assessment issues are set out in detail
(5) plain compensation and for a positive drainage with points which are agreed and not yet agreed in
system at the Clanage Road compound given its the SoCG in section 17.
location within Flood Zone 3, and the risk of
damage to watercourses, including culverts.
RR-001 | Land Land contamination, in relation to the baseline Land contamination issues are set out in detail with
(6) contamination data/information, risk to controlled waters and points which are agreed and not yet agreed in the
groundwater, the potential remediation of ballast SoCG in section 0.
and the operational impacts upon the environment.
RR-001 | Landscape and | Landscape and visual impact; in relation to the Landscape and visual impact issues are set out in
(7) visual impact impact upon the setting of designated heritage and | detail with points which are agreed and not yet
natural environment assets. agreed in the SoCG section 12.




RR-001 | Construction Construction impacts including the measures Construction impact issues are set out in detail
(8) Impacts proposed within the Framework Construction with points which are agreed and not yet agreed in
Environmental Management Plan and the the SoCG primarily in sections 10, 12 and 16.
Construction Traffic Management Plan.
RR-001 | Arrangements Schedule 2 Part 3 of the Draft DCO concerning Points which are agreed and not yet agreed in
9) for discharge of | arrangements for the discharge of Requirements. respect of the DCO Requirements are set out in
requirements / the SoCG in section 7.
other procedural
matters
RR-001 | Local impact A full assessment of proposals will be included Noted.
(10) report within the Council’s Local Impact Report and the
SoCG Council is proactively working with the Applicant to

agree a Statement of Common Ground which will
confirm the position regarding these matters.
Bristol City Council will continue to work with the
Applicant and other stakeholders to ensure the
proposals meet its objectives to support economic
growth and improve the accessibility to the rail

network whilst mitigating potential negative effects.























































1.

GEOLOGY, HYDROLOGY, GROUND CONDITIONS AND CONTAMINATED LAND

The following table sets out the comments received by the Applicant and from BCC in respect of geology, hydrology, ground conditions

and contaminated land.

Table 11.1: Geology, hydrology, ground conditions and contaminated land

that covers this section of the route.

Post- Application comments...

Our contaminated land officer has
requested the source of the Application
data in relation to historic landfill.

Following the pre-submission PEIR,
information on the Ashton Vale area
has been updated and is presented in
the ES Chapter 10 - Geology,
Hydrogeology, Ground Conditions and
Contaminated Land (DCO Document
Reference 6.13).

11.11 Clanage Road Has Clanage Road Compound been Historic maps are provided in the ES Agreed.
Compound covered in the land contamination report | Appendix 10.2 Annex A5 (DCO
and were there no previous uses or Document Reference 6.25 and show
(Post- contamination? that this area has not been developed,
application) being rural or more recently identified
as sports grounds. Thus the risk of
contamination at this site is low.
11.1.2 Historic land The PEIR (section 10.4.18) only refers The Land Contamination Summary Agreed.
use to historic landfill for the Bristol area, Report (ES Appendix 10.2, DCO
while much of the Parson Street to Document Reference 6.25) brings
(Consultation Ashton Gate Underpass area has been | together all the land contamination
and Post- subject to a variety of historical uses. data held for the Bristol area.
application) This should be updated. Data offered










































































































15. SOILS, AGRICULTURE, LAND USE AND ASSETS

The following table sets out the comments received by the Applicant and from BCC in respect of soils, agriculture, land use and assets.

Table 15.1: Soils, agriculture, land use and assets

15.1.1 General No objection to the approach to Noted. Agreed.
managing soils, agriculture, land use
(Consultation) and assets at this stage of the draft
Master CEMP (DCO Application
Document Reference 8.14).













within the draft Order (DCO Document

the compound would

or 6 closures in a single hour, which
assumed 45-minute frequency trains

Reference 3.1). not have an
unacceptable impact on
Highway Safety.
16.1.7 Ashton Vale The additional operation of the level The traffic modelling results confirm Agreed.
Road level crossing during peak hours will lead to | that with the proposed highway
crossing increased delays on the network, improvements, the hourly train service | The approach to
particularly where freight services utilise | proposed can be delivered without modelling is accepted,
the line during a peak period. detriment to the local highway as is the highway
Consultation - . conditions within the vicinity of the mitigation. Ongoing
( : The qddltlonal operation °.f the level Winterstoke Road /Ashton Vale Road | consultation with BCC’s
(Post- crossing for passenger trains and 1 junction Network Management
application) freight train per hour would exacerbate ’ Team is encouraged
an already congested scenario beyond | Many different scenarios were tested, and the detailed design
what would be considered acceptable. including much higher levels of freight for this as
. pect should be
Also see issue movement than currently operate. This in accordance with
reference. is thoroughly detailed within Appendix BCC's Traffic Signals
16.1.12 N of the TA (ES Appendix 16.1, DCO | togm.
Document Reference 6.25).
16.1.8 Ashton Vale A number of tests acknowledge the Modelling suggested that a 45-minute | Agreed.
Road level proposed increase in passenger rail rail service could also be
crossing — movements, alongside the more accommodated, although this would The approach to
Transport variable nature of freight movements be at the cost of increased delays on modelling is accepted,
Assessment with sensitivity tests that include up to 5 | Ashton Vale Road of circa 50 seconds | as is the highway

mitigation. Ongoing
consultation with BCC’s
















17. WATER RESOURCES, DRAINAGE AND FLOOD RISK

The following table sets out the comments received by the Applicant and from BCC in respect of water resources, drainage and flood

risk.

Table 17.1: Water resources, drainage and flood risk

1711 Clanage Road Mitigation is required within the Floodplain compensation is detailed in | Agreed.
compound — proposed maintenance compound the Flood Risk Assessment ("FRA") BCC is satisfied the
flood mitigation | adjacent to Clanage Road. (DCO Document Reference 5.6). Applicant has
works The height of track was revised to addressed the
ensure it remains at its current level requirement for flood
(Consultation) and flood compensation provided in plain compensation as a
the Clanage Road compound for flood | result of the Clanage
water displacement by the ramp by Road compound. Noted
lowering the ground levels within the the approach is being
compound. This avoids flood risk to led through
third parties. engagement with the
Environment Agency.
17.1.2 Clanage Road The drawing 467470.BQ.04.20-DS-C4 | The collector and sump are proposed | Agreed.
compound — rev A shows a “runoff collector” (I for the construction stage. During
Drainage assume a ditch of sorts) to the south of | operation no positive drainage is
Strategy the compound, falling to a sump with proposed with the tarmac area at the
pump via a bypass separator. The entrance draining back into the
pump discharges surface water to the site. The majority of the compound is

























19. DRAFT DCO - REQUIREMENTS AND LPA APPROVALS

19.1 Approach to discharge of requirements

19.1.1 Requirement 38 of the draft Order sets out a non-standard process for deemed discharge of
Requirements, which has been drafted in consultation with BCC. In summary, Requirement
38 provides that if the relevant planning authority has not indicated its decision within eight
weeks of submission of an application to discharge a Requirement then, as long as the detail

is within the parameters of the ES, the Requirement is deemed to have been discharged.

19.1.2NSC asked for the provisions of Sub-paragraph (4) to also be included and BCC agreed with
this request. Sub-paragraph (4) provides a 'final reminder' before the deeming provisions are
triggered, requiring the Applicant to give 14 days' notice that the date for determination is
approaching (i.e. 14 days before the end of the 8 week determination period), before it can rely

on the deeming provisions.

19.1.3 Sub-paragraph (4) also states that if the details go outside of the ES then the application is

deemed to be refused.

19.1.4 The suggested drafting in PINS Advice Note 15 in respect of fees is not included in the draft
Order. It is expected that the two LPAs will instead be seeking a Planning Performance

Agreement with the Applicant.

19.1.5 The deeming provisions in Requirement 38 were further amended prior to submission of the
draft DCO, and without further consultation with the LPAs, to reflect the relevant PINS Advice
Note 15 which was issued after the approach had been substantially approved by the LPAs.
Nevertheless, following subsequent review of Requirement 38 in full the process has been
agreed with BCC. A Planning Performance Agreement will be agreed with BCC and NSC to
support the undertaking of their duties prescribed within Requirement 38.

19.1.6 The Explanatory Memorandum (DCO Document Reference 3.2) provides further detail on the
rationale for the non-standard wording for discharge of Requirements. A further explanatory
note is appended to this SoCG at Appendix 3.

19.2 LPA approvals

19.2.1 The Requirements include details of matters which shall be subject to the approval of the
LPAs as a prerequisite for their discharge. In some cases it has been agreed with the LPAs
that there is additional benefit in building flexibility into the Requirements. For example,



Requirement 3 sets out the proposed stages of authorised development within each local
planning authority area, though with 'tail piece' wording allowing the Applicant to apply for (and
the LPA to approve) "such other stages of the Works that are agreed in writing with the

relevant planning authority".

19.2.2 Overall the wording of the Requirements in the draft Order is acceptable to BCC. The
approvals mechanisms have been discussed at length with the Applicant and additional
information provided to satisfy BCC that the process can be managed. Where 'tail piece’
wording is used, this is acceptable to BCC given its limited application and in light of the
rationale set out by the Applicant. The Applicant has provided a note on tail pieces and where
they apply to specific Requirements (as agreed with BCC), appended to this SoCG at
Appendix 7.

19.3 Requirements
19.3.1 The following table sets out the Requirements in the draft DCO and the issues which have

been addressed between the Applicant and BCC.



















































20. APPENDIX 1 - ROCKFALL BARRIER LOCATIONS












21. APPENDIX 2 — DRAFTING NOTE - DEFINITIONS OF "COMMENCE" AND
"PREPARATORY ACTIVITIES" IN THE DRAFT ORDER
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WOMBLE

(O Bickinson

The Portishead Branch Line (MetroWest Phase 1) Order

Drafting note - definitions of "Commence" and "Preparatory Activities" in the draft Order

INTRODUCTION

This note has been prepared at the request of the relevant planning authorities to explain the
relationship between the definitions of Commencement and Preparatory Activities in the draft
Order.

It is designed to inform the two local planning authorities and hopefully then to be incorporated in
the relevant Statements of Common Ground and agreed by the parties.

DEFINITION OF "COMMENCE"
Article 2 of the draft Order includes the largely standard definition "commence”. It reads:

"commence" means beginning to carry out material operation (as defined in Section 155 (when
development begins) of the 2008 Act) forming part of the authorised development other than
operations consisting of environmental surveys and monitoring, investigations for the purpose of
assessing ground conditions, receipt and erection of construction plant and equipment, utility
diversions, works to clear watercourses, erection of any temporary needs of enclosure, the
temporary display of site notices or advertisements, and "commencement" is to be construed
accordingly.

Note that the Applicant has proposed in addition, in its Deadline 7 submissions that
Archaeological investigations are added to the list of activities that would not amount to
commencement.

The definition of "commence" would apply to development control operations as may be capable
of being enforced by the relevant planning authority in connection with the discharge of the
requirements listed in Part 1 of Schedule 2 to the Order.

PREPARATORY ACTIVITIES

The definition of "preparatory activities" is included in Requirement 1 in Part 1 of Schedule 2 of
the Order. It reads:

"preparatory activities" means ecological mitigation works, archaeological investigations,
boreholes, intrusive surveys, environmental surveys and monitoring, other investigations for the
purpose of assessing ground conditions or the receipt and erection of construction plant and
equipment, utility diversions or ground clearance works"

In the paragraph below the words in red appear only in the definition of commence in Article 2.
The words in blue appear only in the definition of preparatory activities. The words in black text
are common to both definitions.

"commence" means beginning to carry out material operation (as defined in Section 155 (when
development begins) of the 2008 Act) forming part of the authorised development other than

operations consisting of "preparatory activities" means ecological mitigation works,

archaeological investigations, boreholes, intrusive surveys, environmental surveys and
monitoring, other investigations for the purpose of assessing ground conditions _or the receipt

and erection of construction plant and equipment, utility diversions_or ground clearance works;
works to clear watercourses, erection of any temporary needs of enclosure, the temporary
display of site notices or advertisements, and "commencement" is to be construed accordingly.

AC_163888300_1 1
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The Applicant has further proposed at Deadline 7 that archaeological investigations are included
in both activities not amounting to commencement and as preparatory activities.

THE RELEVANCE OF "PREPARATORY ACTIVITIES"

"Preparatory activities" is used only in Requirement 3 and 5. These relate respectively to stages
and the CEMP.

In relation to Requirement 3, the last paragraph (Requirement 3(4)) states that preparatory
activities may be carried out before staging has been settled by the parties. It is provided to
make it clear that the preparatory activities relating to a stage may be carried out without
needing all of the requirements for the whole of that stage to be discharged. The preparatory
activities can take place in the scenario where development as a whole has commenced in
development control terms but all of the discharges for the relevant stage has not yet been
approved by the relevant planning authority.

This is an appropriate balance between keeping control over development and allowing enabling
activities to proceed before the details have been fully established.

REQUIREMENT 5 — CONSTRUCTION AND ENVIRONMENTAL MANAGEMENT PLAN ETC

Requirement 5(6) makes it clear that preparatory activities are not regulated by the stage specific
CEMP if it they are carried out prior to the stage specific CEMP being approved by the relevant
planning authority. Control remains because the preparatory activities must be carried out in
accordance with the COCP and the Master CEMP which will be certified documents that will have
been considered by and approved by the relevant planning authorities.

Womble Bond Dickinson
27 July 2020

(Amended 14 April 2021 to reflect changes made to definitions at Deadline 7 relating to archaeological
investigations.)

AC_163888300_1 2
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OF REQUIREMENTS



THE PORTISHEAD BRANCH LINE (METROWEST PHASE 1) ORDER
Requirements — Provisions for Deemed Discharge

Note to relevant Local Planning Authorities

Drafting Note: explanation for inclusion of Deeming Provisions relating to discharge of

1.1

1.2

2.1

2.2

2.3

24

3.1

3.2

requirements

INTRODUCTION

This note is provided to the two host local planning authorities (North Somerset Council and
Bristol City Council) to further clarify why North Somerset Council (Applicant) has included a
process for deeming the approval for requirements that are being discharged in accordance with
Schedule 2 of the draft Portishead Branch Line (MetroWest Phase 1) Development Consent
Order (the draft DCO).

This note is provided following discussions on the Statement of Common Ground between,
principally, Bristol City Council and the Applicant. It is intended that this note, or a revised version
of it, be included as an Appendix to the Statement of Common Ground submitted to the
examination.

WHY HAVE DEEMING PROVISIONS BEEN INCLUDED?

Practice varies in DCO drafting as to whether or not a mechanism for deemed consent by relevant
planning authorities is included for requirements following applications for discharge post
development consent.

There is some precedent for the inclusion of deeming provisions, albeit in a different context, for
recently made Orders determined by the Secretary of State for Transport.

Whilst not all SoST determined Orders include deeming processes for requirements, several
Orders made following application by Highways England do include a process for deeming. See
for instance requirement 17 contained in Schedule 2 Part 2 of the M20 Junction 10A Development
Consent Order 2017 (2017 Sl No. 1202).
https://infrastructure.planninginspectorate.gov.uk/document/TR010006-000893

And also the recently made M42 Junction 6 Development Consent Order 2020

https://infrastructure.planninginspectorate.gov.uk/wp-
content/ipc/uploads/projects/TR010027/TR010027-000970-
200520%20M42%20DC0O0%20(S1%20number%20included).pdf

For DCOs overall therefore, and for DCOs made by the Secretary of State for Transport, there is
no single approach — deeming provisions can be included by the Secretary of State in made
Orders, but this is not the case for every Order. For the MetroWest DCO Scheme, the relevant
provisions of the Order are provided in Appendix 1 to this document whilst Figure 1 provides a
flow chart demonstrating how the process should work. Annex 1 provides a draft tracker for the
host planning authorities and the Applicant to use to manage the discharge of requirements
process.

PRECEDENT FOR DEEMED DISCHARGE OF DCO REQUIREMENTS

As is clear from the preceding section of this note, the Applicant has undertaken a review of
recent made DCOs, on the basis that recent examples are most likely to reflect the wording the
Planning Inspectorate will find to be acceptable.

MetroWest comparables — made Orders with similar deeming provisions

3.21 A large number of the recently made Orders reviewed which include deeming
provisions do so with very similar wording to the draft MetroWest Order.

3.2.2 The following made Orders, as with the proposed MetroWest Order, include:



3.2.3

3.24

3.2.5

3.2.6

3.2.7

3.2.8

3.29

(a) a defined period for the LPA to decide an application to discharge a requirement
(this period being 8 weeks, save for where a different period is stated); and

(b) unconditional deemed approval at the expiry of that period provided the subject of
the application does not give rise to materially new or materially worse
environmental effects (in which case it is deemed to be refused).

None of the made Orders which provide for the deemed discharge of requirements
include any additional notice to the LPA at the 6 week (or other) stage, as has been
included in the draft MetroWest Order following comments from the LPAs.

Drax Re-Power DCO

This Order was granted on 4 October 2019 and the relevant provisions concerning
discharge of requirements are presented at Appendix 2.

The decision period is 9 weeks rather than 8. The deemed discharge provisions do not
apply where the environmental effects relating to the subject of the application are
materially new or materially different to those set out in the environmental statement.

Abergelli Power DCO

This Order was granted on 19 September 2019 and the relevant provisions concerning
discharge of requirements are presented at Appendix 3.

This made Order includes an 8 week determination period. As with the Drax Order, the
deemed discharge provisions do not apply where the environmental effects relating to
the subject of the application are materially new or materially different to those set out
in the environmental statement.

Tees Combined Cycle Power Plant DCO

This Order was granted on 5 April 2019. The relevant provisions are set out in
Appendix 4.

The determination period in this made Order is stated as '30 business days' —i.e. 6
weeks — contrasting the 8 weeks proposed in the MetroWest draft Order. Otherwise
the deeming provisions in this Order are closely aligned with the drafting in the Drax
and Abergelli orders.

Millbrook Power DCO

This Order was granted on 13 March 2019. The relevant provisions are set out in
Appendix 5.

The deeming provisions are very similar to those in the MetroWest draft Order. There
is an 8 week determination period, and as with the above orders the deeming
provisions do not apply where there new or materially worse environmental effects will
arise from the subject matter of the application.

Lake Lothing (Lowestoft) Third Crossing DCO

This Order was granted on 30 April 2020. The relevant provisions are set out in
Appendix 6.

The deeming provisions include an 8 week determination period (or such longer period
as may be agreed). It should also be noted that in this case there is no additional
provision relating to environmental effects associated with the subject matter of the
application.

Riverside Energy Park



3.3

3.4

3.5

4.1

This Order was granted on 9 April 2020. The relevant provisions are set out in
Appendix 7.

The deeming provisions in this Order prescribe a 9 week determination period following
an application to discharge a requirement (or longer if agreed or if further information is
requested). The application is deemed to be approved after this period, unless it gives
rise to materially new or materially worse environmental effects.

It is worth noting that a number of recently made Highways England orders include standardised
drafting to allow for deemed discharge of requirements where applications are undecided by the
Secretary of State (to whom applications are made in respect of the Strategic Road Network, as
opposed to the local authority). The provisions are comparable to those included in the
MetroWest draft Order, save for the different decision making authority.

Highways England's precedent procedure for deeming incorporates the following:

3.4.1 Where an application is made to discharge a requirement the Secretary of State must
give notice of its decision to the Applicant within 8 weeks of the application (or longer if
agreed between the parties or if further information was requested);

342 If the Secretary of State does not determine the application in the 8 week period, it is
deemed to have granted the application, subject to where the application is
accompanied by a report showing, in the view of a relevant body to be consulted, its
subject matter would give rise to materially new or materially worse environmental
effects. In such circumstances the application for discharge shall be deemed to be
refused at the end of the 8 week period.

The recently made Highways England Orders in which these provision have been included are:
3.51 A30 Chiverton to Carland Cross DCO

This Order was made on 6% February 2020. The relevant provisions are set out in
Appendix 8.

3.5.2 A63 (Castle Street Improvement) DCO

This Order was made on 28 May 2020. The relevant provisions are not reproduced
here as they are substantially the same as those presented at Appendix 8.

3.5.3 A585 Windy Harbour to Skippool DCO

This Order was made on 9 April 2020. The relevant provisions are not reproduced here
as they are substantially the same as those presented at Appendix 8.

3.54 M42 Junction 6 DCO

This Order was made on 21 May 2020. The relevant provisions are not reproduced
here as they are substantially the same as those presented at Appendix 8.

3.5.5 A19 Downhill Lane Junction DCO

This Order was made on 16 July 2020. The relevant provisions are not reproduced
here as they are substantially the same as those presented at Appendix 8.

PINS ADVICE NOTE 15

Advice Note 15 contains a precedent for the drafting of processes for dealing with the discharge
of requirements. Appendix 1 to the Advice Note provides standard drafting and cross refers to
good practice point 3 of the Advice Note. It also indicates that decisions on provisions by
discharging authority should be given within a decision period of 42 days. No process for
deeming is provided in that draft. The Advice Note is at:
https://infrastructure.planninginspectorate.gov.uk/wp-

content/uploads/2014/10/advice note 15 version 1.pdf




4.2

5.1

5.2

5.3

6.1

6.2

6.3

6.4

6.5

7.1

7.2

7.3

Good practice point 3 states that the drafting is standard wording and:

"where an applicant seeks for any amendment(s) to be made to the drafting of the standard
working, it should be justified in full in the Explanatory Memorandum".

THE DRAFT DCO
Requirement 38 of Schedule 2 of the draft DCO (document 3.1 — see

https://infrastructure.planninginspectorate.gov.uk/projects/south-west/portishead-branch-line-
metrowest-phase-1/?ipcsection=docs&stage=app&filter1=Draft+Development+Consent+Order)

deals with applications made under requirements for the Portishead application. Requirement 38
is reproduced in this note at Appendix 1.

The Explanatory Memorandum (document 3.2) cross-refers to Advice Note 15 and explains
further that extended time periods for consideration of the submitted details under requirements
had previously been agreed.

The draft DCO at requirement 38 provides a mechanism for deeming, but only if, six weeks after
the application for discharge of a requirement has been provided to the relevant planning
authority, the applicant notifies the relevant planning authority of its intention to treat the
requirement as being discharged through the deeming provision if no determination is made
within the subsequent two weeks following the notice of intended deeming. This approach was
discussed with the two relevant planning authorities prior to submission.

WHY HAS DEEMING BEEN INCLUDED?

Schedule 2 of the draft DCO includes (at requirement 3) some 10 Stages (together with 5 sub
stages) for the proposed authorised project, identified by reference to individual works. A staging
plan is provided with this document — see appendix 10

Six stages (and the majority of the works) are within the administrative boundary of North
Somerset Council. Four stages (albeit a relatively limited amount of the actual works) are within
Bristol City Council's administrative area.

Requirement 3 also allows for the number and nature of stages to be altered by agreement with
the relevant planning authority.

Thereafter there are some 30 individual operative requirements. Whilst not every requirement will
apply to every stage, or requires further determination, it is clear that in terms of individual
approvals for requirements there is the potential for approximately 450 individual discharges of
(and in addition approvals and consultation in relation to the submitted documents under
requirement 4 such as the CEMP, CTMP etc).

It has never been the Applicant's intention that deeming should be a default process. It is
however believed by the Applicant that there are several reasons for deeming provision being
justified and necessary. These are set out in paragraphs 7 and 8 below.

HOW WILL THE PROCESS WORK?

It is important to note that deeming is just one part of the overall process. Figure 1 below
provides the proposed process.

It is hoped that, through the planning performance agreements and process for liaison and
tracking performance regarding applications for, timing of and discharge of requirements,
deeming will be very much the exception, if indeed it is used at all.

The Applicant intends to work closely with the relevant planning authorities to ensure that full
notice is given of the intended applications, full information provided to the relevant planning
authorities and all necessary assistance for speedy and efficient discharge of requirements
continues throughout.



7.4

7.5

7.6

7.7

8.1

8.2

8.3

Further, it is unlikely in practice that deeming will be used in any event because of the six week
notice provision that is included in the drafting (something bespoke to the MetroWest draft Order
and inserted at the suggestion of the planning authorities). This additional mechanism should
allow the relevant planning authority to retain full control over the process.

Deeming is therefore only likely to happen where an application for the discharge of a requirement
is considered so low key for the relevant planning authority that resource need not be expended
on the formal discharge of the requirement.

It is hoped that, with:

7.6.1 a clear programme for application for requirements communicated well in advance to
the relevant planning authorities;

7.6.2 a standard form for an application for discharge of requirements being agreed by the
parties;
7.6.3 regular updates on progress on requirements during the discharge and preconstruction

phase for the development; and

7.6.4 the six week notice of intended deeming provision included within the process for
deeming

that deeming will not be used save where only a minor decision is required.

It is to be noted that should any application for discharge requirements give rise to significant
environmental effects then the deeming operates to refuse the discharge of the relevant
requirement.

WHY IS DEEMING CONSIDERED APPROPRIATE?

The Applicant believes that deeming should be included in the draft DCO for the following
reasons:

8.1.1 there are a large number of individual discharges of requirements in the Order —
potentially around 450 individual discharges;

8.1.2 the constraints for construction timetable are considerable. Many activities will hinge on
having pre-booked possessions or blockades on Network Rail's railway. Such
possessions take a long time to book and have significant financial consequences for
Network Rail, which will be passed on to the project, through binding commercial and
contractual arrangements. It means delays to getting contractors on site to undertake
works in preparation for key pre-booked line possessions / blockade, resulting in just
one of the possessions / blockades being missed , could cause a chain of knock on
impacts to the construction programme resulting in very serious cost escalation
consequences for the Applicant (and co-promoters) and could significantly delay
implementation of the project; and

8.1.3 Whilst it is the Applicant's responsibility to make allowance for flexibility where possible
in its programme for construction and implementation, the potential consequences of
inaction regarding a minor discharge of requirement could result in very considerable
financial impacts for the Applicant (and co-promoters) . The deeming approach
therefore proportionately allocates risk to avoid a delay in a very minor approval not
being issued and need to reduce the risk of delay to the project.

If deeming is not included then the Applicant's only course would be a process to appeal against
either refusal or non-determination depending on the circumstances, or to resubmit its application
for discharge. Each of these processes would be time-consuming and could similarly impact on
the construction programme.

Deeming is not a process unknown to Town and Country Planning Act 1990 applications. The
Town and Country Planning (Development Management Procedure) (England) Order 2015
introduced in provisions, with an eight week period to determine an application, with an applicant



9.1

9.2

9.3

9.4

able to serve its own notice of deemed discharge after six weeks, stating when it considers
deeming discharge to have effect. Whilst not identical, this process is similar to the process
included in the draft DCO.

CONCLUSIONS

The Applicant believes that the inclusion of deeming provisions in Schedule 2 to the draft DCO
provides an appropriate compromise between control and scrutiny by the relevant planning
authorities and the need to have a clear construction programme with the reduced risk of delay for
relatively minor discharges of requirements.

In the Applicant's view there is a strong precedent for the use of deemed discharge provisions.
Notwithstanding this, there are sufficient factors specific to the MetroWest scheme to justify the
inclusion of such deeming provisions as a 'safety net'. It is imperative that the discharge of
requirements is undertaken in accordance with the prescribed timescales in order to avoid
unnecessary disruption to the existing rail network and potential additional expense to the public
purse from third party claims.

The deeming process is a small part of the overall package of liaison, monitoring and control that
should be in place between the Applicant and the relevant planning authorities. The Applicant
anticipates that deeming will rarely, if ever be used in practice, but it remains a vital tool to ensure
that this key nationally significant infrastructure project with many planning advantages for the
relevant planning authorities and the wider economic area is taken forward if consented with a
minimum of delay.

Conversely the absence of deeming provisions leads to a significant risk that possessions and
blockades would be missed with potentially very significant impacts on the implementation
programme for this project.

Womble Bond Dickinson

July 2020






APPENDIX 1

MetroWest Phase 1 DCO: Requirement 38 on discharge of Requirements

Procedure for discharge of requirements

Applications made under requirements

38.—(1) Where an application has been made to the relevant planning authority for any consent,
agreement or approval required or contemplated by a requirement (including agreement or approval in
respect of part of a requirement) included in this Order, the relevant planning authority must give notice to
the undertaker of the decision on the application within a period of 8 weeks beginning with—

(a) the day immediately following that on which the application is received by the relevant planning
authority;

(b) the day immediately following that on which further information has been supplied by the
undertaker under paragraph 39 (further information);

or such longer period as may be agreed between the undertaker and the relevant planning authority.

(2) Subject to sub-paragraphs (3) and (4), in the event that the relevant planning authority does not
determine an application within the period set out in sub-paragraph (1), the relevant planning authority is
taken to have granted all parts of the application (without any condition or qualification) at the end of that
period.

(3) Where—

(a) an application has been made to the relevant planning authority for any consent, agreement or
approval required by a requirement included in this Order;

(b) the relevant planning authority does not determine such application within the period set out in sub-
paragraph (1); and

(c) the application is accompanied by a report that considers it likely that the subject matter of the
application is to give rise to any materially new or materially worse environmental effects in
comparison with the authorised development as approved,

then the application is taken to have been refused by the relevant planning authority at the end of that
period.

(4) Sub-paragraph (2) will only apply to an application made under requirements if—

(a) at least 6 weeks have elapsed since the application was received by the relevant planning
authority,

(b) the undertaker has served on the relevant planning authority written notice that sub-paragraph (2)
will apply from a date specified in the notice (such date not being less than 8 weeks from the date
the application was received by the relevant planning authority), and

(c) by the date specified in the notice (or such later date as the relevant planning authority may agree
with the undertaker) the relevant planning authority has not determined the relevant application.

Further information

39.—(1) In relation to any part of an application made under this Schedule, the relevant planning authority
has the right to request such further information from the undertaker as is necessary to enable the relevant
planning authority to consider the application.

(2) In the event that the relevant planning authority considers such further information to be necessary,
the relevant planning authority must, within 20 business days of receipt of the application, notify the
undertaker in writing specifying the further information required and (if applicable) to which part of the
application it relates. In the event that the relevant planning authority does not give such notification within
this 20 day period the relevant planning authority is deemed to have sufficient information to consider the
application and is not subsequently entitled to request further information without the prior agreement of
the undertaker.

(3) Where further information is requested under this paragraph in relation to part only of an application,
that part is treated as separate from the remainder of the application for the purposes of calculating the
time periods referred to in paragraph 38 (applications made under requirements) and in this paragraph.



APPENDIX 2

Drax Re-Power: Article 42 and Schedule 11 (discharge of requirements)

"Procedure in relation to certain approvals etc.

42.—(1) Where an application is made to or request is made of any authority or body named in any of the
provisions of this Order for any consent, agreement or approval required or contemplated by any of the
provisions of the Order, such consent, agreement or approval to be validly given, must be given in writing
and must not be unreasonably withheld or delayed. (2) Schedule 11 (procedure for discharge) has effect
in relation to all consents, agreements or approvals granted, refused or withheld in relation to any
provision of this Order...

SCHEDULE 11 Article 42
PROCEDURE FOR DISCHARGE
Interpretation

1. In this Schedule—
“business day” means a day other than a Saturday or Sunday which is not Christmas Day, Good Friday or

a bank holiday under section 1 of the Banking and Financial Dealings Act 1971(a);

“relevant authority” means any authority or body named in any of the provisions of this Order and
whose consent, agreement or approval is sought; and

“requirement consultee” means any body or authority named in a Requirement as a body to be
consulted by the relevant planning authority in discharging that Requirement.

Applications made under Requirements

2.—(1) Where an application has been made to the relevant authority for any consent, agreement or
approval required or contemplated by any of the provisions of this Order (including consent, agreement
or approval in respect of part of a Requirement) the relevant authority must give notice to the
undertaker of their decision on the application within—

(a) a period of nine weeks beginning with the day immediately following that on which the application is
received by the authority;

(b) where further information is requested under paragraph 3 of this Schedule (further information and
consultation), a period of nine weeks beginning with the day immediately following that on which
further information has been supplied by the undertaker; or

(c) such period that is longer than the nine week period in sub-paragraph (a) or (b) as may be agreed in
writing by the undertaker and the relevant authority before the end of such nine week period.

(2) Subject to sub-paragraph (3), in the event that the relevant authority does not determine an
application within the period set out in sub-paragraph (1), the relevant authority is to be taken to have
granted all parts of the application (without any condition or qualification) at the end of that period.

(3) Where an application has been made to the relevant authority for any consent, agreement or
approval required by a Requirement included in this Order, and—

(a) the relevant authority does not determine the application within the period set out in sub-paragraph
(1) and such application is accompanied by a report which states that the subject matter of such



application is likely to give rise to any materially new or materially different environmental effects
compared to those in the environmental statement; or

(b) the relevant authority determines during the period set out in sub-paragraph (1) that it considers
that the subject matter of such application will give rise to any materially new or materially different
environmental effects compared to those in the environmental statement

then the application is to be taken to have been refused by the relevant authority at the end of that
period..."



APPENDIX 3

Abergelli Power: Article 41 and Schedule 12 (discharge of requirements)

"Procedure in relation to certain approvals

41.—(1) Where an application is made to or a request is made of the relevant planning authority,
highway authority, traffic authority, street authority, or the owner of a watercourse, sewer or drain
for any consent, agreement or approval required or contemplated by any of the provisions of the
Order (not including the requirements), such consent, agreement or approval to be validly given,
must be given in writing and must not be unreasonably withheld or delayed.

(2) Any consent, agreement or approval given under paragraph (1) above may be given subject
to conditions.

(3) Schedule 12 (procedure for discharge of requirements) has effect in relation to all consents,
agreements or approvals granted, refused or withheld in relation to the requirements in Schedule 2
(requirements).

(4) Save for applications made pursuant to Schedule 12, if, within eight weeks after the
application or request has been submitted to an authority or an owner as referred to in paragraph
(1) of this article (or such longer period as may be agreed with the undertaker in writing) it has not
notified the undertaker of its disapproval and the grounds of disapproval, it is deemed to have
approved the application or request.

(5) The procedure set out in paragraph 3 of Schedule 12 has effect in relation to any refusal by

an authority or an owner as referred to in paragraph (1) of this article to any consent, agreement or
approval required under this Order, as if such a refusal were in respect of an application to
discharge a requirement.

(6) Where any application is made as described in paragraph (1), the undertaker must include a
statement in such application that refers to the relevant article of this Order under which consent is
sought, the timeframe for consideration of the application and the consequences of failure to meet
that timeframe as prescribed by paragraph (4)...

SCHEDULE 12 Article 41
PROCEDURE FOR DISCHARGE OF REQUIREMENTS

Applications made under requirements

1.—(1) Where an application has been made to the relevant planning authority for any consent,
agreement or approval required by a requirement (including agreement or approval in respect of
part of a requirement) included in this Order the relevant planning authority must give notice to
the undertaker of their decision on the application within a period of eight weeks beginning with—

(a) the day immediately following that on which the application is received by the authority;

(b) the day immediately following that on which further information has been supplied by the



undertaker under paragraph 2; or

such longer period as may be agreed in writing by the undertaker and the relevant planning
authority.

(2) Subject to sub-paragraph (3), in the event that the relevant planning authority does not
determine an application within the period set out in sub-paragraph (1), the relevant planning
authority is to be taken to have granted all parts of the application (without any condition or
qualification) at the end of that period.

(3) Any application made to the relevant planning authority pursuant to sub-paragraph (1) must
include a statement to confirm whether it is likely that the subject matter of the application will
give rise to any materially new or materially different environmental effects compared to those in
the environment statement and if it will then it must be accompanied by information setting out
what those effects are.

(4) Where an application has been made to the relevant planning authority for any consent,
agreement or approval required by a requirement included in this Order and the relevant planning
authority does not determine the application within the period set out in sub-paragraph (1), then if
either—

(a) the application is accompanied by a report pursuant to sub-paragraph (3) which states that
the subject matter of such application is likely to give rise to any materially new or

materially different environmental effects compared to those in the environmental
statement; or

(b) the relevant planning authority determines during the period set out in sub-paragraph (1)
that it considers that the subject matter of such application will give rise to any materially
new or materially different environmental effects compared to those in the environmental
statement,

then the application is to be taken to have been refused by the relevant planning authority at the
end of that period.

(5) Where an application is made to a relevant planning authority for a consent, agreement or
approval required by a requirement they may grant such consent, agreement or approval either
unconditionally or subject to conditions..."



APPENDIX 4

Tees CCCP: Article 14 and Schedule 2 (discharge of requirements)

"Procedure in relation to certain approvals etc.

14.—(1) Where an application is made to, or a request is made of the relevant planning authority or any
other relevant person for any agreement or approval required or contemplated by any of the provisions of
the Order, such agreement or approval must, if given, be given in writing and must not be unreasonably
withheld or delayed. (2) Schedule 2 (procedure for discharge of requirements) has effect in relation to all
agreements or approvals granted, refused or withheld in relation to requirements...

SCHEDULE 2 Article 14
PROCEDURE FOR DISCHARGE OF REQUIREMENTS

Interpretation of Schedule 2
1. In this Schedule—

“appeal documents” means the application and documents referred to in paragraph 4(2)(a) of this
Schedule

“appeal parties” means the relevant planning authority, the requirement consultee and the undertaker and
“appeal party” shall be construed accordingly;

“appointed person” means a person appointed by the Secretary of State to determine an appeal pursuant
to paragraph 4(2)(c);

“business day” means a day other than a Saturday or Sunday which is not Christmas Day, Good Friday
or a bank holiday under section 1 of the Banking and Financial Dealings Act 1971(a); and

“requirement consultee” means any body named in a requirement in Part 2 of Schedule 1 to this Order as
a body to be consulted by the relevant planning authority in discharging that requirement.

Applications made under requirements

2.—(1) Where an application has been made to the relevant planning authority for any consent,
agreement or approval required by a requirement in Part 2 of Schedule 1 to this Order the relevant
planning authority must give notice to the undertaker of their decision on the application within a period of
30 business days beginning with—

(a) the day immediately following that on which the application is received by the authority; or

(b) the day immediately following that on which further information has been supplied by the undertaker
under paragraph 3;

(2) Subject to sub-paragraph (4), in the event that the relevant planning authority does not determine an
application within the period set out in sub-paragraph (1), the relevant planning authority is to be taken to
have granted all parts of the application (without any condition or qualification) at the end of that period.

(3) Any application made to the relevant planning authority pursuant to sub-paragraph (1) must include a
statement to confirm whether it is likely that the subject matter of the application will give rise to any
materially new or materially different environmental effects compared to those in the environmental
statement and if it will then it must be accompanied by information setting out what those effects are.

(4) Where an application has been made to the relevant planning authority for any consent, agreement or
approval required by a requirement in Part 2 of Schedule 1 to this Order and the relevant planning
authority does not determine the application within the period set out in sub-paragraph (1) and—

(a) the application is accompanied by a statement pursuant to sub-paragraph (3) which states that the
subject matter of such application is likely to give rise to any materially new or materially different
environmental effects compared to those in the environmental statement; or



(b) the relevant planning authority determines during the period set out in sub-paragraph (1) that it
considers that the subject matter of such application will give rise to any materially new or materially
different environmental effects compared to those in the environmental statement

or such longer period as may be agreed in writing by the undertaker and the relevant planning authority

then the application is taken to have been refused by the relevant planning authority at the end of that
period..."



APPENDIX 5

Millbrook Power CCCP: Article 42 and Schedule 11 (discharge of requirements)

"Procedure in relation to certain approvals

40.—(1) Where an application is made to or a request is made of the relevant planning

authorities, highway authority, traffic authority, street authority, or the owner of a watercourse,
sewer or drain or the beneficiary of any of the protective provisions contained in Schedule 10
(protective provisions) for any consent, agreement or approval required or contemplated by any of
the provisions of the Order (not including the requirements but including the protective provisions
contained in Schedule 10), such consent, agreement or approval to be validly given, must be given
in writing and must not be unreasonably withheld or delayed.

(2) Schedule 12 (procedure for discharge of requirements) has effect in relation to all consents,
agreements or approvals granted, refused or withheld in relation to the requirements in Schedule 2
(requirements).

(3) Save for applications made pursuant to Schedule 12 (procedure for discharge of
requirements) and where stated to the contrary if, within eight weeks after the application or
request has been submitted to an authority, beneficiary of protective provisions or an owner as
referred to in paragraph (1) of this article (or such longer period as may be agreed with the
undertaker in writing) it has not notified the undertaker of its disapproval and the grounds of
disapproval, it is deemed to have approved the application or request.

(4) The procedure set out in paragraph 1(3) of Schedule 12 (procedure for discharge of
requirements) has effect in relation to any refusal by an authority, beneficiary of protective
provisions, or an owner as referred to in paragraph (1) of this article to any consent, agreement or
approval required under this Order, including such as may be required pursuant to the protective
provisions contained within Schedule 10 (protective provisions).

(5) Where any application is made as described in paragraph (1), the undertaker must include a

statement in such application that refers to the timeframe for consideration of the application and
the consequences of failure to meet that timeframe as prescribed by paragraph (3)...

SCHEDULE 12 Article 40
PROCEDURE FOR DISCHARGE OF REQUIREMENTS

Applications made under requirements

1.—(1) Where an application has been made to the relevant authority for any consent, agreement
or approval required by a requirement (including agreement or approval in respect of part of a
requirement) included in this Order the relevant authority must give notice to the undertaker of
their decision on the application within a period of eight (8) weeks beginning with—

(a) the day immediately following that on which the application is received by the authority;

(b) the day immediately following that on which further information has been supplied by the



undertaker under paragraph 2; or

(c) such longer period as may be agreed by the undertaker and the relevant authority in
writing.

(2) Subject to sub-paragraph (3), in the event that the relevant authority does not determine an
application within the period set out in sub-paragraph (1), the relevant authority is to be taken to
have granted all parts of the application (without any condition or qualification) at the end of that
period.

(3) Where—

(a) an application has been made to the relevant planning authorities for any consent,
agreement or approval required by a requirement included in this Order; and

(b) the relevant planning authorities do not determine such application within the period set
out in sub-paragraph (1); and

(c) such application is accompanied by a report that considers it likely that the subject matter
of such application will give rise to any materially new or materially different environmental effects in
comparison with the authorised development as approved,

then the application is to be taken to have been refused by the relevant planning authorities at the end
of that period..."



APPENDIX 6

Lake Lothing (Lowestoft) Third Crossing: Schedule 2 Part 2

"Applications made under requirements

17.—(1) Where an application has been made to the discharging authority for any consent, agreement or
approval required by a requirement (including agreement or approval in respect of part of a requirement)
contained in Part 1 of this Schedule, or a document referred to by a requirement, the discharging
authority must give notice to the undertaker of the discharging authority’s decision on the application with
a period of 8 weeks beginning with—

(a) the day immediately following that on which the application is received by the discharging authority;

(b) the day immediately following that on which further information has been supplied by the undertaker
under paragraph 18; or

(c) such longer period as may be agreed between the parties.
(2) Subject to paragraph (3), in the event that the discharging authority does not determine an application
within the period set out in sub-paragraph (1), the discharging authority is taken to have granted all parts

of the application (without any condition or qualification) at the end of that period.

(3) In determining any application made to the discharging authority for any consent, agreement or
approval required by a requirement contained in Part 1 of this Schedule, the discharging authority may—

(a) give or refuse its consent, agreement or approval; or
(b) give its consent, agreement or approval subject to reasonable conditions,

and where consent, agreement or approval is refused or granted subject to conditions the discharging
authority must provide its reasons for that decision with the notice of the decision."



APPENDIX 7

Riverside Energy Park: Schedule 12 (procedure in relation to certain approvals etc.)

"Applications made under requirements

2.—(1) Subject to article 42(2) (procedures in relation to certain approvals etc), where an application has
been made to the relevant authority for any consent, agreement or approval required or contemplated
by any provisions of this Order (including consent, agreement or approval in respect of part of a
requirement) the relevant authority must give notice to the undertaker of its decision on the application
within a period of nine weeks beginning with—

(a) the day immediately following that on which the application is received by the relevant authority;

(b) the day immediately following that on which further information has been supplied by the
undertaker under sub-paragraph (2); or

(c) such longer period as may be agreed in writing by the undertaker and the relevant authority.

(2) Subject to sub-paragraph (4), in the event that the relevant authority does not determine an
application within the period set out in sub-paragraph (1), the relevant authority is to be taken to have
granted all parts of the application (without any condition or qualification) at the end of that period.

(3) Where an application is made to the relevant authority for any consent, agreement or approval
required by a requirement included in this Order, it must be accompanied by a report which states
whether the subject matter of the application will give rise to any materially new or materially different
environmental effects compared to those in the environmental statement.

(4) Where an application has been made to the relevant authority for any consent, agreement or
approval required by a requirement included in this Order, and—

(a) the relevant authority does not determine the application within the period set out in sub-paragraph
(1) and such application is accompanied by a report which states that the subject matter of such
application is likely to give rise to any materially new or materially different environmental effects
compared to those in the environmental statement; or

(b) the relevant authority determines during the period set out in sub-paragraph (1) that it considers
that the subject matter of such application will give rise to any materially new or materially different

environmental effects compared to those in the environmental statement,

the application is to be taken to have been refused by the relevant authority at the end of that period."



APPENDIX 8

A30 Chiverton to Carland Cross Order: Schedule 2 Requirement 16

"PART 2
PROCEDURE FOR DISCHARGE OF REQUIREMENTS

Applications made under requirements

16.—(1) Where an application has been made to the Secretary of State for any consent, agreement or
approval required by a requirement (including agreement or approval in respect of part of a requirement)
included in this Order, the Secretary of State must give notice to the undertaker of the decision on the
application within a period of 8 weeks beginning with—

(a) the day immediately following that on which the application is received by the Secretary of State;

(b) the day immediately following that on which further information has been supplied by the undertaker
under paragraph 17; or

(c) such longer period as may be agreed between the parties.

(2) Subject to sub-paragraph (3), in the event that the Secretary of State does not determine an
application within the period set out in sub-paragraph (1), the Secretary of State is taken to have granted
all parts of the application (without any condition or qualification) at the end of that period.

(3) Where—

(a) an application has been made to the Secretary of State for any consent, agreement or approval
required by a requirement included in this Order;

(b) the Secretary of State does not determine such application within the period set out in sub-paragraph
(1); and

(c) the application is accompanied by a report referred to in paragraph 4 stating that, in the view of a body
required to be consulted by the undertaker under the requirement in question, the subject matter of the
application is likely to give rise to any materially new or materially different environmental effects from
those reported in the environmental statement,

then the application is taken to have been refused by the Secretary of State at the end of that period.



Appendix 9 — Stages for the MetroWest DCO

(1) The following stages are in of North Somerset—

(a) Stage 1 comprises Works Nos. 1, 1A, 5, 7, 7E, 9, 11, 11A, 12, 13, 14, 14A, 14B, 16C, 16D being the new
railway between Portishead and Station Road, Portbury; the new railway between old Portbury Station
and Portbury Junction, the new Portishead Station; Trinity Primary School bridge; works at The Drove at
Portbury; a road rail access point, at Easton in Gordano; works to bridleway at Royal Portbury Dock Road
and Marsh Lane, Easton in Gordano, and flood attenuation works west of the M5 at Easton in Gordano;

(b) Stage 1A comprises Works Nos. 7D, 8, 10, 10A, 12A, 13A, 15, 16A, 17 and 17A being haul roads south
of Work No. 1, cycle path diversions and compounds at Sheepway together with any use of
neighbouring Order land as a temporary compound, a temporary construction compound north of the
A369 at Portbury; construction haul roads; a permanent access from A369 at Portbury, temporary
vehicle turning circle east of the Drove and north of the A369 Portbury Hundred, a temporary
construction compound under the M5 Special Road Avonmouth Bridge; a temporary construction
compound and haul road at Lodway;

(c) Stage 1B comprises Works Nos. 20, 20B, 23 and 24A and being demolition of garages at Avon Road,
Pill, temporary diversion of bridleway to the west of Avon Road, Pill, temporary compound beneath Pill
Viaduct, and a temporary construction compound at Chapel Pill Lane, Ham Green together with any use
of neighbouring Order land as a temporary compound;

(d) Stage 1C comprises Works Nos. 10B and 11B, being temporary haul roads to the north and south of
Shipway Gate Farm, Sheepway; (e) Stage 1D comprises Work No. 11, being improvements to the existing
agricultural access from Shipway Gate Farm, Sheepway;

(f) Stage 2 comprises Works Nos. 2, 2A, 3, 4, 6, and 7A-C being the diversion of Quays Avenue,
Portishead, highway works at Harbour Road and Quays Avenue, Portishead; new highway drain;
footpaths parallel to the disused Portishead Branch Line railway; public realm works and car parks at
Portishead;

(g) Stage 3 comprises Works Nos. 10C, 12B and 16B, being new a pond within the Portbury Wharf
Ecological Park, Portbury, a pond and ecological works south of Sheepway, Portbury, and a pond and
ecological works to the west of the M5, Easton in Gordano;

(h) Stage 4 comprises Works Nos. 1B, 1C, 19, 20A, 21, 21A and 22 being works to the existing railway
and to construct a railway between Portbury Junction and Pill Junction, installation of signalling
equipment on the Bristol Port Company’s railway, works to replace an underbridge to the north of Avon
Road, Pill; Pill Station; car park at Pill Station and permanent maintenance compound and road rail
access point;

(i) Stage 4A comprises Work No. 18 being a bridleway from under the M5 Avonmouth Bridge to meet
National Cycle Network route no. 41 on the east side of the M5 Special Road, Pill;

(j) Stage 4B comprises Work No. 24 being a permanent maintenance access at Ham Green;

(k) Stage 5 comprises Works Nos. 22A and 22B being modifications to an existing bus stop and
temporary compound at Pill Memorial Club, Lodway;

(1) Stage 6 comprises Work No. 25 being the reconstruction of Quarry Bridge No. 2 and the associated
temporary compound in the Avon Gorge, together with the minor works to the railway between Pill
Tunnel and Clifton Overbridge.



The following stages apply in Bristol:

a) Stage 7 comprises Works Nos. 26, 26A and 26B, being a permanent road rail access point and
compound, temporary construction compound at Clanage Road and new permanent access to the
highway of Clanage Road, at Bower Ashton in Bristol;

(b) Stage 8 comprises Work No. 27, being a new public cycle track ramp from the A370 Ashton Road to
Ashton Vale Road;

(c) Stage 9 comprises Work No. 28, being works to the public highway at the junction of Winterstoke
Road and Ashton Vale Road, Bristol; and

(d) Stage 10 comprises Work No. 29 being a temporary construction compound at the rail freight facility
at South Liberty Lane, Bristol



Appendix 10 - Plan illustrating Stages for the MetroWest DCO






Annex 1- Proposed DCO Requirements Tracker



T T9€888€9T OV

MO|3Q 9|ge} J0j 1UBAS|aJ J0U £-T Sluswalinbay
umespylm =p/enosddy pawaag = va/pasniay=y,/paroiddy = y (1) uwnjod u
93e1Ss SIY3 404 JUBAD|DJ 10U JUBWAJINbaJ sueaw (8) 4o (3) (q) uwn|od ul YN

:S910N

‘a8e3s 1ey3 Joj JusaWNJ0p SIYl JO uollesall 1s93e| 3y} 4o Adod e Aq pajuedwodde aq ||Im 3IS9MO0JIBIN Ag panIas uolediyizou 3ujwaap-asd Auy

" Vd1 2y Aq paaJde asimiayio si se Aouanbauy Joyio yans 1e 4o ‘98e3s 1eyl Jo) paysiuly si ssa20.d sjerosdde sy [13Un $)9M 7 AISAD 1SOMMOIIBIN
Aq panssi-aJ 9 J91je343Y3 ||IM 3| 98e1S B 404 S|IBISP JO UOISSIWANS 1s.l4 03 Jolud palejndod (2) pue (g) SUWN|0d YUM paliwigns g ||IM JUsWnIop syl

*S|1e39p 4O uoISSIWgnS 0} Jold s)aam [8] 15e3] 1B YdT @Yl YHM 3 SSndsip pue (q) uwn|od aieindod 03 wie |Im wea] IS9A04IBIN YL

" VN, Se paiou aq |im 98e3s 18y} 03 JUBAI|J 10U SsyuaWJinbas pue ‘98e3s Yyoes 4oy aiejdwal waoiun e sasijian 3 SuissauSoud s| sjuswadinbail jo
284eydsip 03 ssauSoud ayi moy jo 1ysisiano Jeapd Aysoyine Sujuueld [B20] By} pue weay uojjeusawa|dwi ISOAN0JISIA 9Y1 Y10g MO||e 03 papualul Si d|qel SIyL

IMIIAIDNQ
:39B3U0) Vd1

1J0BJUO)) 1S3/W\O041N

:U3WINJ0P SIY} JO ANSSI JULIN) JO e

J9yoed] sjuswalinbay — T aseyd 1S90






23. APPENDIX 4 - BRISTOL CITY COUNCIL TREE LOSS PAYMENT: CALCULATIONS



MetroWest Phase 1 - Tree loss and replacement calculations

NOTES ABOUT COPPICING: Most of the young tree species will t

The only Acer

arise fi

possible.

buds on the stump. As such, if possible as much stump to be left 2

Cost per tree:

Total mitigation planting cost:

i in BCC i of ch < g be. i (30- i
boundary for works to [trees affected i ) to be coppiced to allow| (for mature trees
Structures (see BIO1.14 i ivif
BI0.1.14.MW1 Arb
Survey_Ashton_Rev 2)
27 and 28 30|Mature trees: 6no. mature group:5% Quercus robur 5% Quercus ilex 20% Acer 12| 12| 6| 5| 30|
s Dock Underbridge pseudoplatanus 20% Acer platanoides 30% Corylus ave lana 10% Tilia cordata 10%
Fraxinus Excelsior
Semi mature trees: 12 no. semi mature group 5% Quercus robur 5% Quercus i ex 20%
|Acer pseudoplatanus 20%Acer p atanoides 30% Corylus avellana 10% Tilia cordata 10%
Fraxinus Excelsior
Young trees: 12no. young tree group:5% Quercus robur 5% Quercus lex 20% Acer
20% Acer p atanoides 30% Corylus avellana 10% Til a cordata 10%
Fraxinus Excelsio
g| 0% vegetation affected inside BCC boundary.
1] [The only vegetation present is found on top of the retaining wall outside of BCC Boundary
2| 0% vegetation affected inside BCC boundary
£ 2 no. semi mature Fraxinus excels or
6] Scattered low scrub - assuming will regenerate when cleared
3
BCC 7 -of |Detailed group Young trees < 29cm girth to be | Number of Semi mature trees (30 - |Number of Mature trees (50- fo [Number Trees
lboundary for works associated. [trees affected coppiced to i irth) to be coppiced to allow(59.9cm Girth) ir [for mature trees. /to be planted in mitigation
|with the proposed railway g ion activi ratio)
[fence. Stretch of Railway (see
BI01.14 BIO.1.14.MW1 Arb
Survey_Ashton_Rev 2)
23 24 and 25 6 |Mature trees: 0 28 35 0| 5) 0|
Ch.7350m - Ch.7250m See tree survey for species - indicactive species be ow
Semi mature trees: no. semi mature Betula pendu a 2no. semi mature Acer
pseudoplatanus 2no. mature Crataegus monogyna ( 0 - 39cm Girth)2no. semi mature
|Acer platanoides.
Group: 28 no. semi mature: 5% Quercus robur 5% Quercus ilex 10%Acer pseudop atanus
0% Acer platanoides 30% Tilia cordata 30% Corylus avellana 0% Frax nus Excelsior.
Young trees: Group: 28 no. young trees: 5% Quercus robur 5% Quercus ilex 10% Acer
|pseudoplatanus 10% Acer p atanoides 30% Tilia cordata 30% Corylus avellana 10%
Fraxinus Excelsior
19 20and 21 8|Mature trees: 1no. mature Acer pseoduplatanus 0| 7 1 5) 5)
Ch.6630 - Ch 6570m
Semi mature trees: no. semi mature Acer pseudoplatanus Group: 6 no. (approx 0% of
[group of 17) semi mature group: 20%Tilia cordata 20% Corylus avellana 20% Acer
pseudoplatanus 20%Acer platanoides 20% Crataegus monogyna
17and 18 34[Acer pseudop atanus (Sycamore) x 18 Crataegus monogyna (Hawthorn) x 1 Fraxinus| 0| 34 0| 0|
Ch.6270 - Ch 6190m excelsior (Ash) x 10 Prunus sp. (Cherry) x 2 Quercus ilex (Holm oak) x 1 Ulmus glabra (Wych
elm) x 2
[TOTAL 5)
Clanage Road compound (see | Approximate no. of Lost / Comment Girth
B101.14 BIO.1.14.MW1 Arb |trees.
Survey_Ashton_Rev 2)
ambucus nigra (Elder) elf-sown multi-stem shrub in wall base (rather than a tree) n/a
0[Salix cinerea (Grey willow) etained n/a
ambucus nigra (Elder) elf sown shrub on self-sown multi-stem shrub (rather than a tree) n/a
ambucus nigra (Elder) elf sown shrub on self-sown multi-stem shrub (rather than a tree) n/a
5| 0[Sambucus nigra (Elder) n/a
6| 0|Betula pendula (Silver birch) n/a
7 Betula pendula (Silver birch) 1/40 estimated 3 3
3| [Acer pseudoplatanus (Sycamore) 1[25 estimated 2) 2)
9) Betula pendula (Silver birch) 1/30 estimated 2| 2|
10| 0[Salix cinerea (Grey willow) n/a
TOTAL 7|
\TREES — PROPOSED FENCE |Approximate no. of Lost / Comment 'aﬂh
INSTALLATION AREA (see |trees af
B101.14 BIO.1.14.MW1 Arb
Survey_Ashton_Rev 2)
1) Acer ycamore) 1]
12| [Acer pseudop atanus (Sycamore) 1]
13| [Acer ycamore) 1]
14 Acer ycamore) 1]
15| Fraxinus excelsior (Ash] 1]
TOTAL 15|
TREES — PROPOSED P(DESTRmAypﬂjximate no. of Lost / Comment
RAMP AREA (see BIO1.14 |trees affected
B10.1.14.MW1 Arb
Survey Ashton Rev2)
16] 0l Acer (Sycamore) o o 3] 0|
TOTAL o
Total Sum of tree replacement 57
Replacement trees planted at Clanage Road 35
Replacement trees to pay for 2




24. APPENDIX 5 - BCC COMMENTS ON THE EXAMINING AUTHORITY'S RECOMMENDED
AMENDMENTS TO THE DCO AND APPLICANT'S COMMENTS



Appendix 5

Bristol City Council as Local Planning Authority's comments on
Applicant's responses to proposed changes to requirements in Schedule 2
of the dDCO as suggested in ExA’s recommended amendments to the
Applicant’s draft DCO submitted at Deadline (D)6 [REP6-008]


















approval must
be located
within the areas
shown for
fencing in the
habitat
impacted by
construction
works within the
Avon Gorge
Vegetation
Management
Plan and any
permanent
security fencing
to be installed
must be of a
nature
substantially in
accordance with
the details set
out in the
relevant part of
the general
arrangement
plans and the
fencing grades
summary.

The works must
be carried out in
accordance with
the approved
details and the

fencing to be installed
must be of a nature
substantially in
accordance with the
details set out in the
relevant part of the
general arrangement
plans and the fencing
grades summary. The
works must be carried
out in accordance with
the approved details
and the installed
fencing thereafter
retained unless for
railway operational
safety reasons the
relevant planning
authority gives
written consent to
any variation. unless-

alternative-type
fencina-is-reauired
for rattway-

operational-safety

reasons:

change the
fencing if
required for
operational
safety reasons
but would
mean that
Requirement
35 (2) would
apply so that it
would ensure
that in this
sensitive
location any
variations to
the fencing
would not
give rise to
any
materially
new or
materially
different
environment
al effects
from those
assessed in
the
Environment
al Statement
(ES).

Changes to
fencing - The
change has not
been made as
the Applicant
does not believe
that railway
safety fencing
should be
regulated by the
relevant planning
authority, for the
existing
operational
railway in the
Avon Gorge SAC
but left to
Network Rail as
Statutory
undertaker
relying on its
existing
permitted
development
rights under Part
18 Paragraph A
of the Town and
Country Planning
(General
Permitted
Development)
(England) Order



































































25. APPENDIX 6 - LETTER OF INTENT SECURING A TREE REPLACEMENT CONTRIBUTION






26. APPENDIX 7 — NOTE ON 'TAIL PIECES' TO DCO REQUIREMENTS



WOMBLE

(O Bickinson

The Portishead Branch Line (MetroWest Phase 1) Order
Drafting note: Requirements using "tailpiece” wording
1. Introduction

1.1 A number of the Requirements in the Portishead Branch Line (MetroWest Phase 1) Order have the
words "unless otherwise agreed with the relevant planning authority” inserted in them.

1.2 Planning Inspectorate in Advice Note 15 indicates that it is ordinarily acceptable to use "tailpiece"
wording, on the basis that it is not acceptable to circumvent the prescribed process for making
amendments to the terms of a DCO. The issue is covered in Advice Note 15, paragraphs 17.3-17.5.

1.3 As tailpiece wording appears in the Requirements set out below in Schedule 2 of the draft Order, this
note provides the explanation for each tailpiece being included.

2. Requirements in Schedule 2 containing "tailpiece" wording
2.1 Requirement 3 - Stages for authorised development

2.1.1 Requirement 3 sets out the stages of the authorised development proposed to be followed to
enable the applicant to submit applications to discharges of Requirements for parts of the authorised
development rather than the whole. Some 10 stages (of which some have sub-stages) are set out in
Requirement 3(1) and 3(2). Identical tailpiece wording appears in Requirement 3(1) and Requirement
3(2). In addition Requirement 3(3) also allows for stages to be implemented, and covered by the
approvals mechanisms within on a partial basis rather than the whole of an individual stage needing to
be fully dealt with in one application.

Reason for tailpiece

2.1.2 The tailpiece wording is included here to allow for flexibility in the phasing of the authorised
development. Alterations to phasing have no impact on what is actually consented but allow for the
applicant and the relevant planning authorities to agree that the phasing listed in Requirement 3 (1) and
3(2) are capable of being rearranged if appropriate for the better implementation of the authorised
development. It is not in any way changing the nature of the authorised development nor any findings of
the ES. To require a non-material change application if it were found that the current phasing proposals
were impracticable would lead to an unnecessary and cumbersome additional process.

2.2 Requirement 4 — detail design

Requirement 4(2) states that detail design submitted to the relevant planning authority must reflect the
principles of the relevant design drawings that are listed in Requirement 4, unless otherwise agreed with
the relevant planning authority. This "tailpiece" is qualified by Requirement 4(3) which indicates changes
must be in accordance with the principles of the Environmental Statement.

Reason for tailpiece

Tailpiece wording is included to allow some flexibility in detail design, albeit controlled by the
submissions in the Applicant's Environmental Statement. The flexibility in detail design is proposed to
allow for the limited level of flexibility if, following issue of development consent and the preparation of
approvals under Requirement 4 it is ascertained that the detail set out in the design drawings cannot be
fully complied with. To require a non-material change, were it to be found that the current proposals
were impractical, would lead to unnecessary and cumbersome additional processes. Control should
remain with the relevant planning authority.

AC_162458455 1 1



2.3 Requirement 11 - Surface and foul water drainage

2.3.1 Requirement 11 requires that a stage of the authorised development does not commence until the
written details of the relevant drainage systems have been submitted to and approved by the local
planning authority with the approval of the lead local flood authority and the Environment Agency.

2.3.2 Requirement 11(2) states that the details must be carried out as approved unless otherwise
agreed with the relevant planning authority unless otherwise agreed with the local planning authority after
consultation with the lead local flood authority and the Environment Agency.

Reason for tailpiece

The wording of this Requirement has been agreed with the local planning authority, lead local flood
authority and Environment Agency. The tailpiece will allow for altered arrangements and the
maintenance of the approved drainage if appropriate and subject to the agreement of the relevant
authorities. This flexibility is required in case changes to the maintenance are proposed and to deal with
the matter that is not conveniently dealt with by way of the Town & Country Planning Act regime.

Womble Bond Dickinson (UK) LLP
April 2021
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